EL PASO COUNTY

AGENDA ITEM SUMMARY

Agendaltem No: 12.
Date: May 27, 2010

To: Board of County Commissioners
From: Tony Deconinck - Project Manager |1, Development Services Division

Subject: GLENEAGLE DEVELOPMENT AGREEMENT - Request by Thomas & Thomas, Inc.
(applicant) on behalf of MCTN LLC, (Owner) for approval of the Gleneagle Golf Course
Development Agreement. A condition was added to each of the approvals for the Gleneagle
PUD rezone (PUD-08-004) and the Gleneagle amended sketch plan (SKP-08-002), which
proposed rezoning 10.5 acres of the 103.78-acre parcel to allow for 47 new patio homes. The
property islocated approximately three-quarters of a mile northeast of the intersection of
Struthers Road and Gleneagle Drive, within the Tri-Lakes Comprehensive Plan area. (Tax
Schedule No. 62062-01-096) (PUD-08-004).

SUMMARY (including information on budgeted matters):

GLENEAGLE DEVELOPMENT AGREEMENT - Request by Thomas & Thomas, Inc. (applicant) on
behalf of MCTN LLC, (Owner) for approval of the Gleneagle Golf Course Development Agreement. A
condition was added to each of the approvals for the Gleneagle PUD rezone (PUD-08-004) and the
Gleneagle amended sketch plan (SKP-08-002), which proposed rezoning 10.5 acres of the 103.78-acre
parcel to allow for 47 new patio homes. The property is located approximately three-quarters of amile
northeast of the intersection of Struthers Road and Gleneagle Drive, within the Tri-Lakes Comprehensive
Plan area. (Tax Schedule No. 62062-01-096) (PUD-08-004).

BACKGROUND (including information on budgeted matters):

SUMMARY - The applicant requested a PUD rezone (PUD-08-004) and amended sketch plan (SKP-08-
002) to rezone a 10.5-acre part of the larger 103.78-acre parcel for the purposes of constructing patio
homes on what is currently the driving range of the Gleneagle Golf Course. The applications were heard
together by the Board of County Commissioners on July 9, 2009. - At the hearing, a condition was added
to each of the approvals, which read: - As a condition precedent to development of the 10.35 acre portion
of the Gleneagle Golf Course, the applicant, including his’her heirs, personal representatives, successors
and assigns, as owner of both this property and the balance of the Gleneagle Golf Course, shall no later
than March 31, 2010 submit for Board of County Commissioner approval a Development Agreement
that addresses issues to protect public health, safety and welfare, including, but not limited to, disposition
and/or preservation of the balance of the Gleneagle Golf Course property, and such rezoning to PUD
shall return automatically to RR-5 zoning by operation of law, but nothing shall preclude Applicant from
applying to the Board of County Commissioners for consideration of up to a one year extension beyond




March 31, 2010. Any such extension shall be made by Applicant in time sufficient for a public hearing
on or before March 31, 2010. Any notice of hearing for approval of the Development Agreement and/or
extension beyond March 31, 2010 shall be the same as for rezoning application (mailing to adjacent
property owners and posting) to the Board of County Commissioners, except that notice by publication
shall not be required. - The applicant has since worked with neighbors, the Development Services
Department, and the County Attorney’s Office to craft the attached devel opment agreement. The latest
version of the revised Development Agreement has been modified to resolve all Development Services
concerns.

FINANCIAL IMPLICATIONS (completed only if not currently budgeted, and is an emergency,
mandated or grant/unanticipated revenue funding request before the Board for consideration):

Revenue/Funding Sources: NA
Revenue/Funding Amount: NA
Subject to TABOR? NA
Increase to Original Adopted Budget: NA
Net Cost to El Paso County: NA
Total Project Cost: NA



May 8, 2010

El Paso Board of County Commissioners
27 East Vermijo Avenue

Dear Commissioners,

Mr. Jenkins® letter dated May 3, 2010 clearly underlines the dangers and deleterious
impact the building of the town homes on the Gleneagle Golf Course driving range would
have not only on the Eagle Villas but on the whole community. Although my home is not
directly on the golf course, I have always enjoyed the spaciousness it creates in
Gleneagle. Otherwise what would distinguish our neighborhood? We would be Just
another Briargate with house on top of another house with no elbow room.

The reason most of us bought in this area was because of the attractive layout, the houses
interspersed along the golf course. The basic draw to our neighborhood is this feeling of
spaciousness. If Master Plans of communities can be so easily ignored and discarded how
can anyone be certain that the values that they invest in their homes will be preserved?

The banking/mortgage industry has already placed our financial security in jeopardy.

Homes have depreciated considerably. Further development of homes on the Gleneagle
Golf Course would further depreciate the value we have invested in our homes.

Sincerely,

Larysa Martyniuk,
Gleneagle
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14419 Eagle Villa Grove
Colorado Springs, CO 80921
May 9, 2010

El Paso Board of County Commissioners
27 East Vermijo Avenue
Colorado Springs, CO 80903-2208

Dear Commissioners,

I too am writing to express my concerns over the Gleneagle Golf Club owner’s plan to build
47 townhomes on the GGC driving range, in close proximity to numerous homes in the Eagle

Villas community.

I live in Eagle Villas, but not on the golf course side of our community. However, I am
concerned about the devastating effect the rezone and amended sketch plan would have on
property values of all the homes in our community. It has been estimated that each Eagle
Villas unit bordering the golf course will suffer up to $100,000 loss in property value if the
driving range is destroyed and townhomes are built. Due to the effect of comparable sales,
this will bleed over to remaining Eagle Villas properties such as mine. Although the impact
will be less than that for the homes on the driving range, it will be a significant burden for me

and my neighbors.

Also, my home backs up to Mission Hill Way. I am very concerned about the manifold
increase in traffic behind my home which would result from the 47 townhomes being
contemplated for the driving range. All traffic entering and exiting the proposed townhome
development will utilize Mission Hill Way. At 8 to 10 round trips per unit per day, Mission Hill
Way would go from a quiet side road to a busy thoroughfare in short order. This would also
affect my property value and quality of life.

If this project is approved, don’t be surprised to see all 28 homes in the Eagle Villas
community apply to the County Assessor for significant reductions in their assessed
valuations, with the corresponding decrease in constituent satisfaction and revenues to the

county.

The proposed development agreement which you will be considering on May 27, 2010,
gives nothing to the Gleneagle community in return for the approval of the rezone and
amended sketch plan. It merely reveals the many development scenarios the owner has in
mind. It hurts the county, the community and individual home owners.

I urge you to vote “no” on the proposed development agreement and allow the zoning and
sketch plan to revert to their original configurations. This would be in the best interests of the
citizens of Gleneagle and those of El Paso County.

Thank you for your consideration.

Very respectfully yours,

GBeverty V. Taurner
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14342 Eagle Villa Grove
Colorado Springs, CO 80921

El Paso Board of County Commissioners
27 East Vermijo Avenue
Colorado Springs, CO 80903-2208

Dear Commissioners,

We are writing to express our opposition to the Gleneagle Golf Club owner’s request to
develop townhomes on the GGC driving range adjacent to our home and others in the
Eagle Villas Owners Association community.

We have owned the above referenced property since 2004. The property is currently on
the market and has been for over eight months now. There have been several serious
inquiries but, understandably, no offers forthcoming because of the uncertainty of the
golf course project. What is certain, of course, and what we have been told by any
prospective buyers, is that if the golf course proposal is approved the value of the
property will be substantially diminished.

When we purchased the property we did our due diligence regarding zoning issues and
relied on what we found in the County Master Plan and Land Development Code. It is
now disappointing and hard to believe that we may have relied on these documents to our

detriment.

We will not repeat all the history and homeowner objections of this project which are
well documented, other than to say we are in complete agreement with the vast majority

of local homeowners and strongly oppose the project.

We urge you to vote “no” on this proposal and thank you for your consideration.

Respectfully yours,

John and Jan Timmer

20



Gleneagle Civic Association

P.O. Box 31
Monument, CO 80132
May 10, 2010 EQE%\@%@
Tony Deconinck MAY e ?ﬁm S
: \CES
E;OIJ)::) l\é?)?;%;rDevelopment Services Department el ELGPMENT oeRY \CE

2880 International Circle
Colorado Springs, CO 80910

GLENEAGLE GOLF COURSE - DEVELOPMENT AGREEMENT
COMMENTS BY GLENEAGLE CIVIC ASSOCIATION

Dear Mr. Deconinck,

The Gleneagle Civic Association has reviewed the updated version of the proposed Development
Agreement for the Gleneagle Golf Course, specifically the version stamped “Received Apr 15
2010” by EPC Development Services.

Our comments related to this document are enclosed and are herewith submitted for your
consideration and use. A disc is also enclosed with an electronic version. We respectfully
request that these comments be provided to the Board of County Commissioners in preparation
for their consideration of the Development Agreement during their meeting on May 27, 2010.

Further to this, please be advised that the undersigned wishes to address the Board of County
Commissioners on this matter during the meeting.

Please call me if you have any questions about this letter.

Sincerely,

A S

Arthur R. Nielsen

President

Gleneagle Civic Association
709-488-8870

Enclosure: Gleneagle Golf Course Development Agreement
Comments by the Gleneagle Civic Association - dated May 10, 2010
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May 10,2010
GLENEAGLE GOLF COURSE DEVELOPMENT AGREEMENT

COMMENTS BY THE GLENEAGLE CIVIC ASSOCIATION

References: A. File Number PUD-08-004
B. File Number SKP-08-002

INTRODUCTION

1. Attheir regular meeting on 9 July 2009, the El Paso County Board of
Commissioners granted approvals at References A & B that paved the way for a future
patio home development on 10.35 acres of Gleneagle Golf Course property currently

being used as a driving range.

2. The Gleneagle Civic Association (GCA) has opposed the patio home development
all along for a number of reasons, including: the negative esthetic and financial impacts
on nearby GCA properties, safety and welfare concerns, additional strains on community
services, and impairment of the future viability of the golf course through the loss of the
driving range. For these reasons, the GCA remains firm in its opposition to the patio

home development.

3. However, it is the fate of the remainder of the golf course that is of infinitely greater
importance and concern to the GCA than the patio home development. This will become
clear from our comments hereunder related to the proposed Development Agreement.

GLENEAGLE CIVIC ASSOCIATION (GCA)

4.  The Gleneagle residential areas and the golf course were originally planned and
platted in a physically integrated manner. The attached map of the area (Exhibit A)
makes this fact patently obvious. Today, the Gleneagle Civic Association (GCA)
comprises 649 single-family residential properties in close proximity to the Gleneagle
Golf Course. Of these, 187 border directly on golf course property. Most of the golf
course fairways are lined with GCA properties, in many cases on both sides of the
fairway. The inescapable fact is that the golf course property is so physically intertwined
with the GCA residential areas that alternative uses of the property will be highly
problematic. With perhaps a few exceptions, all possible alternative uses will have a very
dramatic and detrimental impact on the neighboring GCA residential properties. This
fact alone makes it imperative that the GCA be afforded an influential voice in any future
considerations regarding alternative uses of the golf course property.

5. Itis the golf course that attracted a number of GCA members to this area in the first
place, and many paid a substantial premium for golf course lots. They decided to make
Gleneagle their home based, in part, on the express and implied assurance that the
integrated residential/golf course community would be preserved and maintained as such.
That was their dream, and that was the assurance they paid for at the time. They now

expect that all parties involved in this matter (Owner, County Authorities, Developer)
22
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Altorneys at Law
VIA FACSIMILE, EMAIL AND REGULAR MAIL
(719) 520-6695
DSDcomments@elpasoco.com

~ Tony Deconinck

El Paso County Development Services Departtment
2880 International Circle

Colorado Springs, CO 80903

Re:  Gleneagle Townhomes, File Numbers PUD-08-004 and SKP-08-002

Dear Mr. Deconinck:

As you will recall, our firm serves as legal counsel to Eagle Villa Owner’s Association
(“EVOA™). Tn that capacity, we were previously provided a copy of the above referenced land
use applications submitted by MCTN, LLC. In those applications, MCTN sought approval for
the rezoning of the existing driving range at the Gleneagle Golf Course in a manner that would
permit MCTN to convert the driving range into high density townhomes. By letter dated June
3, 2009, we communicated to the County a number of concerns associated with MCTN’s
proposal. A copy of our June 3 letter is attached and incorporated herein by reference.

A public hearing was held to address MCTN’s proposal in July of 2009. At that hearing,
numerous members of the public, in addition to EVOA representatives, appeared to express
their concerns over MCTN’s proposals. At the conclusion of the public hearing, the Board of
County Commissioners (“BOCC”) imposed stringent conditions upon MCTN which must be
met before it can proceed with the contemplated development of the driving range. Your
Jetters dated November 4, 2009 outline the development terms. In particular, the approvals of
both the request for rezoning and the amended sketch plan were conditioned upon the
developer meeting the following requirement:

As a condition precedent to the development of the 10.35 acre portion of the
Gleneagle Golf Course, the applicant ... shall no later than March 31, 2010 submit
for Board of County Commissioner approval a Development Agreement that
addresses issues to protect public health, safety and welfare, including, but not

Alamo Carporate Center « 102 S. Tejon Street » Suite 800 « Colorado Springs, Colotado 80903
(719) 260-7900 « FAX (719) 260-7904
firm@hanesschutz.com = www.hanessehutz.com
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Tony Deconinck
May 11,2010
Page 2

limited to, disposition and/or preservation of the balance of the Gleneagle Golf
Course property”

(“Condition Precedent”). In response to this Condition precedent, MCTN submitted a
proposed development agreement in January of 2010, On February 1, 2010, we provided you
with written comments concerning the substance of that proposed development agreement. A
copy of my February 1 letter is aftached hereto and incorporated herein by reference.

We understand MCTN has now submitted the following two documents: (1) Summary of
" Development Agreement (“Summary”); and (2) Development Agreement Glen Eagle Golf
Course (“Revised Development Agreement” or “Agreement™)). I understand the Revised
Development Agreement is a revision to the earlier development agreement that was submitted
by MCTN, and that the Summary is intended as an overview of that revised Agreement.

This letter is intended to address the substantial concemns that remain with respect o the
Revised Development Agreement. To properly understand these concerns, it is instructive to
briefly review the circumstances under which the Condition Precedent was imposed by the
County, and the substantial public concerns that gave rise to it.

By way of brief review, the Gleneagle subdivision is a largely residential community
developed with the Gleneagle Golf Course as its centerpiece. Scores of residences have been
constructed, marketed and purchased based upon the express and implied assurance that the
golf course community would be preserved and maintained. MCTN purchased the Gleneagle
Golf Course with full knowledge of this history. Subsequent to purchasing the Golf Course,
MCTN proposed to convert the existing driving range into a high density town home project.
In various public settings, MCTN represented that it needed to make this dramatic change in
order to generate the funds necessary to refurbish the sprinkler system that services the Golf
Course,

The residents of Gleneagle were, and remain, concerned about MCTN’s long term objectives,
More particularly, the residents believe there is a substantial risk that the proposed
development of the driving range is the proverbial camel’s nose under the tent, and that unless
expressly limited, the developet’s current request will be followed by future requests to further
materially change the historical use of the Gleneagle Golf Course into one or more uses that
are inconsistent with the manner in which this subdivision was created and marketed. The
community’s intuitive concerns were amplified when, during the development review process,
MCTN consistently refused to provide the residents with assurances that the Gleneagle Golf
Course will be preserved. It was precisely these concerns that caused the BOCC to impose the
Condition Precedent.

B5/11/2816 14:14 7192687384 HANESSCHUTZ PAGE Q3/86
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Tony Deconinck
May 11, 2010
Page 3

In imposing the Condition Precedent, the BOCC recognized MCTN was proposing to replace &
driving range with an intense multi-family use. The BOCC decided that it would approve such
an intense change only if the developer provided the residents of Gleneagle with written
assurances that the public interest and welfare would be protected. The protection was to take
the form of a development agreement that contains written assurance that the Gleneagle Golf
Course would be preserved, or disposed of in a manner consistent with its historical use--as for
example a conservation easement which would perpetuate the Golf Course as open space if its
operation as an ongoing business should later cease. By its terms, the Condition Precedent was
intended to limit future development of the Golf Course Property to the same, or substantially
stmilar, uses as currently exist. In short, the Condition Precedent serves as a quid pro quo: the
County would agree to approve the rezone and sketch plan, provided the developer would
agree to restrict its future development opportunities with respect to the Golf Course Property.

What the BOCC did not intend was for MCTN to use the Condition Precedent as a vehicle for
obtaining approval of a variety of uses, cither alone or in combination, that are inconsistent
with the historical use of the Golf Course. Yet, that is what MCTN has proposed in the revised
Development Agreement.

MCTN still has not made the type of basic commitment concerning the future use of the golf
course that was at the heart of the Condition Precedent. Instead, it attempts to preserve a
plethora of options for which it may use the existing clubhouse facilities and the golf course
-itself, whether alone or in combination. Even with the myriad of options it has reserved for
itself, MCTN still is not committing to any particular use. Indeed, under the terms of the
Revised Development Agreement MCTN can even rescind the zoning change between now
and 2012, provided vertical improvements have not been commenced. The Revised
Development Agreement gives MCTN, in effect, an option to develop the entire property
implementing the various uses contemplated by the document, without making MCTN
definitively commit to any particular use. As we expressed in our February letter, and reiterate
here, this leaves the community in a constant state of uncertainty concerning the future
direction of the golf course.

The Revised Development Agreement still includes a provision stating that no third parties
have the right to enforce the terms of the Agreement. Given the history and purpose of the
Condition Precedent that led to the creation of the Agreement, this provision is inappropriate.
If the Revised Development Agreement is intended to provide assurances to the neighborhood
as contemplated by the Condition Precedent, the property owners in that community should be
allowed to enforce the Agreement.
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Tony Deconinck
May 11, 2010
Page 4

In the Revised Development Agreement, MCTN states that it will use a “substantial portion of
the net revenue” to make capital improvements to the golf course, or to fund its future
operations. That assurance is still a far cry from MCTN’s representation that the townhome
development was needed so that it could fund a new sprinkler system for the golf course. It
seems apparent from the lack of commitment that MCTN is not committed to installing a new
sprinkler system. This raises EVGA's concern about the level of MCTN’s commitiment to the
ongoing operation of the golf course.

_There is also an inconsistency between the Summary and the Agreement. The Summary states

that “uses not listed as a potential future nse would be considered unacceptable.” Summary,
para. 7. Contrast that definitive statement with the first full paragraph on page 4 of the Revised
Development Agreement, where it is stated “[t]he foregoing Permissible Uses are those that the
County would consider as potentially acceptable uses of the Remaining Property in the future,
with other uses likely to be considered unacceptable,” This provision is far less definitive, and
leaves MCTN with room to argue at a later date for uses not even listed in the Agreement. If it
is committed to no other uses, the Agreement should state it unequivocally.

The first sentence of that same paragraph is also disconcerting. It says “[alny redevelopment
of the Remaining Property may involve use and remodeling of the clubhouse and other existing
improvements within the Improved Area for other purposes for which zoning is currently
permissible or can be obtained through the County land use entitlement process.™ This
provision seems to suggest that the Improved Area can be utilized for any purpose allowed by
the current zoning or which may be obtained through the land use process, not just the specific
uses listed in the Revised Development Agreement, If that is how the provision is intended to
be interpreted, then the listing of restricted uses for the Improved Area would appear to be
meaningless.

Like the original draft, the Revised Development Agreement still includes a request that the
development rights be vested for a period of seven years. As you are awate, section 24-68-
104(1) of the Colorado Revised Statutes actually provides that development rights are vested
for a period of three years, unless a longer period is warranted by unique circumstances.
MCTN has made no factual showing or justification for why the statutory norm for vested
development rights should be increased by an extraordinary 130%. Moreover, as noted in your
letter of May 3, 2010 addressed to MCTN’s design professional, under the controlling County
regulations:

In the event the person/entity is applying for vested property rights status for a
PUD Development Plan that has not been platted, there shall be a finding that such
vesting is necessary to enable the development to provide both on-site and off-site
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Tony Deconinck
May 11, 2010
Page 5

improvements to critical public infrastructure, which public infrastructure shall be
for the benefit of both the development and a region beyond the development, and
which infrastructure shall include, but shall not be limited, to the improvement of
public road, drainage and sewer facilities, traffic control devices, etc.

MCTN has failed to identify any facts that would justify this prerequisite to the issnance of
vested rights of any length, much less the extraordinary seven year period that has been
requested.,

~ Finally, perhaps the most troublesome portion of the Revised Development Agreement is the
provision that allows MCTN to cease operating the golf course, and then use the property for
any of the various purposes listed in the Agreement, in the event the number of golf club
memberships decline below a certain level. Tn effect, MCTN proposes to tie the land use
decisions to whether it succeeds in its business venture. We believe that such a proposal is
outside the legilimate criteria the County may employ for making land use decisions, and
represents poor public policy. The appropriate uses of the property should not be tied to
whether MCTN succeeds in its business venture.

The above concerns are illustrative only, and not intended to be an exhaustive commentary on
the problems associated with the Revised Development Agreement. As can be seen, however,
the stated issues go to the very essence of the neighbors’ concems, and the resulting Condition
Precedent that was adopted to address those concemns. Unfortunately, the Revised
Development Agreement fails to meet either the letter or the spirit of the Condition Precedent,
and for that reason, our client urges the County to reject the same.

Please feel free to contact me with any questions you may have conceming these matters. We

appreciate the County’s consideration of our client’s ongoing concemns

Sincerely,

TT8/cs0
Enclosure
ce: Client

HANES & /s@urz, LLC
/s Va :
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